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Notice was given, and on February 27-28, 2003, a final
hearing was held in this case. Pursuant to the authority set
forth in Sections 120.569 and 120.57(1), Florida Statutes, the
heari ng was conducted by Charles A. Stanpel os, Administrative
Law Judge, in Crystal R ver, Florida.
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STATEMENT OF THE | SSUE

The issue presented i s whether Respondent, S.M G, Inc.
(SM5), has provided reasonabl e assurance that its existing air
curtain incinerator will be operated in accordance with
applicable statutory and rul e provi sions.

PRELI M NARY STATEMENT

On May 23, 2001, SMG subnmitted an application for an air
construction permt for the construction of an air curtain
incinerator in Ctrus County, Florida. On July 9, 2001, the
Departnment of Environnental Protection (Departnent) gave notice
of its intent to issue a permt (Permt No. 0170360-001-AC) to
SMG for the construction of an air curtain incinerator. Notice

of the proposed agency action was published in the Ctrus Tines

on July 19, 2001, and no petitions challenging the issuance of
the construction permt were filed within 14 days of publication
of the notice. The air construction permt becane final on or
about August 6, 2001.

On June 19, 2002, the Departnent gave notice of its intent

to issue a permt to SM5 for the operation of the air curtain



incinerator in Gtrus County, Florida, Permt No. 0170360-002-
AQ.

On August 15, 2002, the Departnent issued a notice of
permt anmendnment to SMGto the previously issued air operating
permt in order to incorporate certain solid waste nmanagenent
provisions into the air operating permt. This anended permt
is identified as Permt No. 0170360-002- AO, FDEP Project No.:
003.

I n August 2002, the Petitioners filed separate, but
virtually identical petitions with the Departnent, chall enging
both the air construction and air operating permts.

I n Sept enmber 2002, the Petitioners filed a second set of
i ndi vi dual petitions challenging the anendnent to the air
operating permt.

Wiile all of the petitions were pending before the
Departnment, SMG filed notions to dismss both the original
petitions and the second round of petitions. |In Septenber 2002,
the Departnent referred all of the petitions to the Division of
Adm ni strative Hearings (Division) for the assignnent of an
adm ni strative | aw judge to conduct a heari ng.

After the petitions were referred to the Division, on
Cct ober 11, 2002, an Order was issued allow ng each petitioner

to file a response to the notions to dism ss or allow ng



Petitioners to elect to file joint responses with other
Petitioners.

Thereafter, the Petitioners filed one response to the
notions to dismss. All of the Petitioners agreed to rely on
the response filed on their behalf by Mrris Harvey, a
Petitioner in DOAH Case Nos. 02-3869 and 02-3835. (Utimtely,
M. Harvey appeared as a qualified representative on behalf of
all of the Petitioners.)

On Cct ober 29, 2002, an Order was issued granting the
notions to dismss. Petitioners were allowed to file anmended
petitions.

On Novenber 14, 2002, Petitioners filed one Amended
Petition, which superceded all previous petitions filed in the
above-styl ed proceedi ng.

On Decenber 9, 2002, SMG filed a Mdtion for Order
Rel i nqui shing Jurisdiction requesting a final order disn ssing
the Amended Petition. SMs contended that there were no di sputes
of material fact regarding whether Petitioners tinely filed
their challenges to the air construction permt issued by the
Depart nent .

On Decenber 18, 2002, an Order was issued relinquishing
jurisdiction to the Departnent for further proceedi ngs regarding
only that portion of the Anmended Petition challenging the

i ssuance of the construction permt. It was specifically



determ ned that there were no apparent disputes of nmaterial fact
regardi ng whet her the original petitions, challenging the

i ssuance of the construction permt, were tinely filed. Gven

t he undi sputed facts of record, it was determ ned that the
initial petitions, challenging the issuance of the construction
permt, were untinely filed, hence, the Oder relinquishing
jurisdiction to the Departnent.

On Decenber 19, 2002, SMGfiled a notion to dismss all
remai ni ng chal | enges pendi ng before the Division.

On January 2, 2003, an Order was entered granting the
notion to dismss as to Petitioners' challenges to the anendnent
to the operati ng pernmit because the Amended Petition did not
al | ege any substantial interest that would be effected by the
permt anmendnent. However, the Order denied the notion to
dism ss as to the challenges to the operating permt. The Order
provi ded that a recomrended order of dism ssal of the challenge
to the permt anendnent would be made in the recommended order
following the final hearing. |In accordance with the prior
orders issued, the only issues to be decided at the final
hearing are the challenges to the air operating permt and it is
recommended that Petitioners' challenge to the amended permt be
di sm ssed.

On February 10, 2003, SMG filed a notion requesting

relinqui shment of jurisdiction to the Departnent. SMG contended



that all renaining challenges to the operating permt should be
di sm ssed. The Departnent and the Petitioners opposed the
notion. The notion was deni ed.

The final hearing on the air operation permt was held on
February 27-28, 2003, in Crystal River, Florida, having been
continued fromthe previously schedul ed hearing dates of
January 16-17, 2003.

Prior to the commencenent of the evidentiary portion of the
final hearing, approximately 13 of the Petitioners who attended
t he hearing, advised, under oath, that they authorized M.
Harvey (and Leonard Kaplan) to appear as their qualified
representative in this proceeding. M. Harvey represented that
he was representing all of the Petitioners and the
representation was accepted and M. Harvey was authorized to
appear as a qualified representative to appear on behal f of al
Petitioners.

At the final hearing, SMG presented the testinony of Sean
Gerrits, the President of SMG and Byron E. Nel son, an
envi ronment al engi neer and President of Southern Environnental
Services, Inc. SMs Exhibits 1 through 11, and 13 through 16,
and SMG s denonstrative Exhibits 2 through 7 were admtted into
evidence. SMG al so adopted the testinony of Janes L. MDonal d.

The Departnent presented the testinony of Janmes L.

McDonal d, an air permtting engineer with the Southwest District



Ofice of the Departnment. The Departnent Exhibits 1 and 2 were
admtted in evidence. The Departnment al so adopted the testinony
of M. Cerrits.

Petitioners presented the testinony of Annette Pierce,
Sister Carol A Vinci, Mrlene Holland, Janes LaGuidice, Julia
Washi ngton, El nore Futscher, Mrtha Futscher, Leonard Kapl an,
Dor ot hy Hazzard, Sharl ene Rubin, Anthony Washi ngton, and Mrris
Harvey, all Petitioners, and the testinony of Robert E. Soich,
Jr., air conpliance inspector for the Sout hwest District Ofice
of the Departnent. Petitioners' Exhibits 1 through 9, 11
t hrough 16, F1, F1-D.H, F1-A P., FI-MF., F1-S.C. V., F1-S. R
and F1-A. W, were adnmtted into evidence.

On rebuttal, SMG offered the testinony of Kathy Warrington,
Al exander 1l nyckyuj, Al an Jefferson, Reverend Chris Brown, John
Ham | ton, Andrea J. Jaconet, David Stevens, Charles Head, Steve
Moore, and Randy Mbrgan.

The four-volunme Transcript of the final hearing was fil ed
with the Division on March 19, 2003. The parties tinely filed
proposed recommended orders, and each has been considered in
preparing this Recommended Order.

FI NDI NGS OF FACT

The Parties

1. The Departnent is the state agency responsible for

receiving applications for, and the issuance of, permts for the



construction and operation of air curtain incinerators in the
State of Florida.

2. SMGis a contracting conpany, with residential,
trucking, agricultural, and comrercial driver's |icense
divisions. SMGis the applicant for a permt to operate an air
curtain incinerator.

3. Petitioners reside in Citrus County, Florida, in the
vicinity of the constructed and operational air curtain
incinerator. For the nost part, Petitioners reside northeast,
east, or southeast of the site. The Petitioners denonstrated
their standing in this proceeding.

SMG s Construction Permt

4. On May 23, 2001, SMG submtted an application for an air
construction permt to the Departnent’'s Southwest District
O fice. The application sought authorization to construct an
air curtain incinerator "[o]n the east or west side of 6844 N.
Citrus Avenue, Crystal River," Citrus County, Florida. !

5. The general purpose of pursuing this permt was to burn
wood wast e.

6. On July 9, 2001, the Departnent issued SMG a Notice of
Intent to Issue the Proposed Air Construction Permt (Permt No.

0170360-001-AC). A copy of the Notice of Intent was published

inthe Citrus Tines in Gtrus County on July 19, 2001.




7. On August 6, 2001, the Departnent issued SMs an air
construction permt for the proposed air curtain incinerator.
The construction permt authorized the construction of a
McPherson Systens, Inc. - Mddel MOE air curtain destructor
(incinerator) with under fire air at a natural non-Title V
facility.

8. Pursuant to the terns of the construction permt, in
Novenber 2001, SMG constructed an air curtain incinerator on
approxi mately 500 acres of |land on the east side of State Route
495 north of Crystal River in Citrus County, Florida, on
property owned by the Cerrits famly. See Endnote 1

9. Pursuant to the construction permt, SMGinstalled a
McPherson Systens, Inc. - Mbdel MOE air curtain incinerator
with under fire air, a refractory lined burning pit, three upper
chanmber refractory lined walls (ten feet high), and a stainless
steel spark arrester screen. The manifold bl ower and under fire
air fans are powered by an el ectric engine.

10. The manufacture designs and specifications for the
McPher son nodel were submitted with the application for the air
construction permt and admtted in evidence.

11. Construction of a portable air curtain incinerator with
a blower/fan system powered by a diesel-fired engi ne was
contenpl ated by the air construction permt. Although cheaper,

SMG i nstead chose to install the MPherson nodel that woul d



produce the cleanest burn, i.e., one with fewer em ssions, that
was operated by electricity.

12. The McPherson nodel used by SMG is recognized as an
efficient, reliable nodel of air curtain incinerator.

13. The diesel-fired bl ower/fan/engi ne system contenpl at ed
by the construction permt is considered exenpt frompermtting.

14. An engine operated by electricity has no em ssions and
therefore does not require an air permt fromthe Departnent.

15. The Departnent could not require a permt for the
bl ower/fan system al one.

16. The operating permt supercedes the construction
permt, except as anended.

Testing after Construction of the |Incinerator

17. On Novenber 23, 2001, SM5 began operating the air
curtain incinerator.

18. Pursuant to Special Condition 22 of the air
construction permt, an initial visible emssions (VE) (opacity
test) conpliance test was performed on Novenber 23, 2001, by
Bernard A. Ball, Jr., an environnental engineer wth Southern
Environnental Services, Inc. The results of the initial VE
conpliance test were within the opacity limts contained in the

construction permt.
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19. Specific Condition 19 of the construction permt
requires SMcto maintain daily operating logs of the air curtain
incinerator's daily operations.

20. In order to obtain an air operating permt, a permt
applicant is required to denonstrate conpliance with the
Department's rules and with the conditions of the construction
permt. The Departnent requires an applicant for an operating
permt to submt copies of recent daily operating records for
the facility and copies of the em ssions test required by the
construction permt. These operating records are submtted in
order for the Departnent to determ ne whether the applicant is
conplying with the applicable em ssions standards and that the
applicant is, in fact, maintaining the required operating |ogs
as required by the construction permt.

21. In order for SMcto obtain the operating permt for the
incinerator, Specific Condition 28 of the construction permt
required SMGto file an application for an air operating perm:t
with the Departnment within 45 days of testing and required the
application to include a copy of the VE test report and copies
of at least two recent weeks of daily operating | ogs.

22. On March 14, 2002, a second VE test was conducted by
M. Ball, which also indicated that em ssions were within the

construction permt's opacity limts.
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23. On April 1, 2002, SMG submtted its application for the
air operation permt to the Departnent. The application was
signed by Sean CGerrits, and contai ned copies of the VE test
reports for the Novenber 2001 and March 2002 tests, as well as
three and one-half nonths of daily operating |ogs, certificates
showi ng that the incinerator operators were trained, and
phot ographs of the incinerator in operation. SMG submtted the
docunent ation required under the construction permt.

24, On April 19, 2002, Robert E. Soich, Jr., air conpliance
i nspector for the Departnment's Southwest District Ofice,
performed an unannounced inspection and conducted a VE test in
response to a conplaint by M. Leonard Kaplan (a Petitioner),
conpl ai ni ng of odors present. Excessive visible em ssions were
observed by M. Soich on April 19, 2002. The incinerator did
not pass the VE test because of the inproper alignnment of the
bl ade angle on the manifold of the bl ower system and because of
green | eaves and inadequate drying of the materials to be burned
in the incinerator. M. Soich also observed, in part, that
"materials need to be prepared better for burning."

25. As a result of this unannounced inspection and the
negative VE test, the Departnent requested SMc to provide an
expl anation of the VE test results and of the type of changes

SM5 pl anned to inplement to correct the problem
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26. On learning of the problem SMG shut down the
incinerator and called a McPherson nechani cal contractor to cone
out and adjust the blade angle. Southern Environnental Services
conducted another VE test to ensure the problem had been
corrected.

27. On April 22, 2002, a VE test was conducted by Southern
Envi ronnental Services on-site which showed conpliance with the
construction permt.

28. On April 30, 2002, SMS advised the Departnent that
adj ustnents were nmade to the baffles to correct the angles. SMG
provi ded the Departnment with the April 22, 2002, VE test
results. SMG al so i nplenented better operational procedures.

29. On May 30, 2002, with M. Soich present, SM5 by
Byron E. Nel son, performed another VE test. The test results
showed conpliance with the opacity limts in the construction
permit and the results were submitted to the Departnent.?

30. M. Nelson, an environnental engineer with Southern
Envi ronnental Sci ences, testified that he has been involved in
prepari ng approxi mately two dozen applications for air curtain
i nci nerators and has conducted probably "thousands" of visible
em ssions tests. M. Nelson is certified by the State of
Florida to conduct VE tests. He has seen "two or three dozen"
air curtain incinerators in operation and has conducted VE tests

on about 20 of them
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31. Based on his experience, M. Nelson testified that SMG
enpl oyed the sane practices and controls to control odor, snoke,
and fugitive em ssions as other such incinerators he is famliar
with. He testified that the anount of snoke and odors fromthe
SM5 incinerator is simlar to that emtted fromother air
curtain incinerators, and that the fugitive em ssions fromthe
SMG i nci nerator were probably |ess than others he is famliar
with.

32. Based on his experience, M. Nelson opined that SMG has
t aken reasonabl e measures to mnim ze odor, snoke and
dust/particulates fromthe operation of the incinerator. M.
Nel son |i kewi se opined that the SMG incinerator is well run,
per haps better run than other incinerators. (M. Nelson had
been on the SMG site twi ce when the incinerator was operating
and burni ng wood products.)

33. Based on his experience, M. Nelson opined that SMG
neets the requirenments necessary to obtain an air operating
permt fromthe Departnent and has denonstrated that it has
complied with the conditions of its construction permt.

34. M. Soich is the air conpliance inspector for the
Departnent's Southwest District OOfice. He testified that he
has i nspected the operations of other air curtain incinerators

over the last 15 years.
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35. M. Soich testified that SMGis one of the "better
operators” of air curtain incinerators he is famliar wth.

(M. Soich visited the SM5 site approximately nine tinmes from
March 13, 2002, to Cctober 15, 2002.)

36. M. MDonald is the Air Permtting Engineer for the
Sout hwest District Ofice of the Departnent. He is responsible
for reviewing all applications for air curtain incinerators in
t he Sout hwest District and has reviewed applications for between
25 and 30 incinerators. M. MDonald reviewed the SM5 perm t
applicati ons.

37. Based on the latest VE test results, copies of the
records attached to the operating permt application, and his
experience, M. MDonald, for the Departnment, determ ned that
SMG had denonstrated conpliance with the conditions of the
construction permt and recomrended i ssuance of the operating
permit for the incinerator. He maintained the sane position at
heari ng.

38. SMG provided assurance that the DeRosa Fire Departnment
woul d respond in the event of a fire at the incinerator.

39. On June 19, 2002, the Departnent issued the proposed
air operating permt.

Operation of the Air Curtain |ncinerator

40. Em ssions fromthe incinerator are controlled by a

curtain of forced air at a very high static pressure over and
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around the burning pit. The air curtain traps snoke and snal |
particles and recircul ates themto enhance conbusti on and reduce
snoke. The underfire air introduces air underneath the air
curtain to ensure conpl ete conbustion and mnimze opacity at
start-up. The refractory-tiled ceram c concrete burn pit

provi des a safe conbustion chanber, and the refractory panels
keep excess heat from escaping. The upper chanber refractory
panel s, which surround three sides of the burn pit, allow nore
retention tinme in the burner to better control opacity and
sparks. The stainless screen spark arrestor also controls
sparks and debris from|l eaving the burner.

41. The operating permt application proposed the use of an
air curtain blower along with a manifold to provide forced air
to the burning pit. According to the nanufacturer
specifications, the blower can force air into the pit at
vel ocities of between 100 and 120 nph. This ensures that the
flames in the burn pit receive enough oxygen to conbust
conpletely. The air circulates inside the burn pit to ensure a
conpl ete burn, which reduces snoke and odor

42. The conbustion tenperature for the burning pit ranges
from approxi mately 1,800 to 2,500 degrees Fahrenheit.

43. The operating permt allows a maxi mum charging rate of

ten tons per hour on a daily average basis and 31, 200 tons per
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any consecutive 12 nonth period. The incinerator has been
operating bel ow the maxi num chargi ng rate.

44. The operating permt limts the hours of operation
(charging) to 3,120 hours per year, i.e., ten hours/day, six
days/ week, 52 weeks/year. According to various SMG operating
and mai nt enance | ogs, the incinerator has been operated bel ow
this limt.

45. The operating permt, in accordance with Rule 62-
296.401(7), Florida Adm nistrative Code, allows the burning of
only wood waste, yard waste, and clean |unber, and prohibits the
burni ng/incineration of materials such as sawdust, paper, trash,
tires, garbage, rubber material, plastics, |iquid wastes, Bunker
Cresidual oil, roofing materials, tar, asphalt, railroad cross
ties, or other creosoted |unber, chemcally treated or painted
wood, and other simlar materials. Biological waste shall not
be burned in the incinerator.

46. During its operation, the incinerator only burned wood
and yard waste, and M. Gerrits testified that the waste
materials are inspected before being burned in order to ensure
that no prohibited nmaterials are burned. |[|f any non-authorized
materials are observed, they are renoved before the waste is
burned. See Finding of Fact 24.

47. The operating permt allows visible emssions during

start-up periods (not to exceed the first 30 m nutes of
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operation) of an opacity up to 35 percent, averaged over a siXx-
m nute period, as provided for in Rule 62-296.401(7)(a)-(b),
Florida Adm nistrative Code. The MPherson nodel is designed to
nmeet the requirenments of the above-referenced rule, and the VE
tests run during start-up periods (except one perforned by M.
Soich on April 19, 2002) denonstrated conpliance with this
requirement. Id.

48. The operating permt limts visible enm ssions outside
of start-up periods (the first 30 mnutes of daily operation) to
no nore that five percent opacity, with visible em ssions of up
to ten percent opacity allowed up to three m nutes in any one
hour as provided for in Rule 62-296.401(7)(a), Florida
Adm ni strative Code, and 40 Code of Federal Regul ations Part 60,
Subpart CCCC, adopted and incorporated by reference in Rule 62-
204.800(8)(b) 74, Florida Adm nistrative Code. (Rule 62-
296.401(7)(a) permts up to 20 percent opacity. The ten percent
rate is required by the new federal standard. See SM5 Exhi bit
13, page 3 of 9.) The opacity limts in the operating perm:t
are nore stringent than those contained in the construction
permt, which allows visible em ssions of up to 20 percent
opacity up to three mnutes in any one-hour period. (By
definition, a "visible emssion" is "[a]ln em ssion greater than
5 percent opacity or 1/4 Ri ngel mann neasured by standard

met hods. " Rul e 62-296.200(278), Florida Adm nistrative Code.)
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49. The VE test results subnmtted by SMG denonstrate
conpliance with the opacity limts in the operating permt and
with the opacity limts in the construction permt for the days
tested. See Findings of Fact 18, 22, 27, and 29.

50. The operating permt requires that the incinerator nust
be attended at all tinmes while materials are being burned and
that public access to the incinerator nust be restricted. A
certified operator is in attendance whenever the incinerator is
operated, i.e., when sonething is burning in the incinerator. A
fence has been constructed around the property.

51. The operating permt prohibits starting the incinerator
before sunrise and requires that all charging of the incinerator
be conpletely stopped before sunset as required by Rule 62-
296.401(7)(h), Florida Adm nistrative Code. M. GCerrits
testified that the incinerator is never started before sunrise
and is typically started after 8:00 a.m M. Gerrits testified
that the incinerator is never charged after sunset and that
charging typically stops at 4:00 or 5:00 p.m See Endnote 4.
These practices are consistent wwth the Operations and
Mai nt enance Cuide for the incinerator.

52. The operating permt limts the height of the ash in
the burning pit to one-third of the depth of the pit or to a
poi nt where the ash begins to inpede conbustion, whichever

occurs first as provided in Rule 62-296.401(7)(m, Florida
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Admi ni strative Code. The one-third depth line is nmarked on the
outside of the incinerator. M. Cerrits testified that ash is
regularly renoved fromthe burning pit every third day to keep
the ash level |ow, which helps ensure better conbustion and
reduces snoke.

53. The operating permt provides that material shall not
be | oaded into the incinerator in such a way that it wll
protrude above the air curtain. Testinony established that the
SMG i nci nerator is properly | oaded.

54. The operating permt requires that all operators of the
incinerator be trained in the proper operation and mai ntenance
of the incinerator and that an operations and mai nt enance gui de
be maintained at the facility at all tines. Al of the
operators of the SMs incinerator have taken a four-hour training
course to learn how to operate the incinerator in accordance
wi th Departnent regul ati ons and good operating practices, and
certificates attesting to that training were submtted with the
application for the operating permt. An Cperations and
Mai nt enance Guide was submitted with the application for the
construction permt.

55. The operating permt requires the maintenance of a
daily operating log. The daily operating | og nust be naintained
at the facility for at least five years and nust be avail abl e

for inspection by the Departnent upon request. SMG currently
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mai ntains a daily operating | og that nmeets the requirenments of
the construction permt. SMs submts those daily logs to the
Departnent on a nonthly basis after the Departnent requested
that SMc do so. The log includes a date and site | ocation,
daily operating hours, total charges, total material charged in
tons, average hourly charging rate, any mai ntenance perfornmed,
fuel usage in gallons, and the operator's signature. The |ogs
of record contain this informati on and have been initial ed by
SMG s operator for each day when the incinerator has been
oper at ed.

56. SMG operators responsible for preparing the | ogs have
no incentive to indicate the incinerator is not operating on
days or during hours when it is running, as a deliberate
m sstatenment on the operating logs could result in enforcenent
action by the Departnment and being fired by SMG

57. The operating permt requires that all reasonabl e
precauti ons be undertaken to prevent and control the generation
of unconfined em ssions of particulate matter in accordance with
Rul e 62-296.320(4)(c), Florida Adm nistrative Code. SMG takes
reasonabl e precautions to prevent and control the generation of
unconfined em ssions of particulate matter, including paving the
road that |leads to the incinerator to reduce dust, wetting the
ashes renoved fromthe burn pit, wetting the ash piles and ranp

t hat addresses the incinerator, approaching the incinerator at a
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slow rate, and placing a charge into the incinerator slowy and
carefully. SMs voluntarily added a sprinkler systemon all four
corners of the burning pit that was not contenpl ated by the
construction permt. The Departnent wi tness M. MDonald
testified that this provided an additional nethod to control
unconfined em ssi ons.

58. Although the construction permt and proposed permt do
not contain conditions prohibiting the burning of green wood or
wet wood waste, SMG takes precautions at the request of M.
Soich to ensure that the wood is properly dried before being
burned. See Finding of Fact 24. This helps to reduce snoke and
em ssions fromthe incinerator. (Misture is the primary factor
that inhibits burning and causes snoke and potentially odor.)

59. As part of the routine practice in handling the wood
waste before it is burned, trucks bringing wood waste to the
incinerator are instructed to dunp it into a pile. SMG
operators then use a |l oader to flatten out the pile and renove
dirt, prohibited nmaterials, and harvestabl e pi eces of wood.

Har vest abl e pi eces of wood and dirt are renoved to separate
stagi ng areas. The remai ning wood waste is separated into |ong
wi ndrows, with the ol dest row closest to the incinerator. The
w ndrows are flipped or rolled over in the direction of the

incinerator, allowing the waste to dry. The waste in the row
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closest to the incinerator is burned, and subsequent w ndrows
are rolled over in its place.

60. Ash is generally renoved fromthe burn pit every third
day; it is wetted on renoval to reduce dust, and the ash piles
adj acent to the incinerator are al so kept wetted by the
sprinkler system The ash is eventually mxed with the dirt in
a conposter for use as Cass-A unrestricted conpost.

61. The SMG operator in charge on a particular day decides
whet her the incinerator will operate that day, in accordance
wi th standard operational practices. The operator checks the
weat her forecast. |If it is raining or if there are high w nds
(over 20 mles per hour), the incinerator will not be operated
that day, and SMG typically waits four days after a rain to
begi n operating the incinerator again. These procedures are not
contained in any permt conditions.

62. The purpose of not operating during or inmediately
after a rain and taking steps to ensure the wood is dry is to
reduce snoke; wet wood snokes nore. Rainy weather can al so
af fect odor.

63. The purpose of not operating during windy conditions is
to reduce the possibility of fire on SMG s property, but w nd
can al so affect odor and visible em ssions.

64. On days when the incinerator is not operating, SMG

conducts yard nai ntenance, nmaintains the waste w ndrows, and
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runs the conposter. The conposter is a source of noise and is
| ocated adjacent to the incinerator and is run when the
incinerator is shut down.

65. To ensure that the visible emssion |imtations are not
exceeded and obj ecti onabl e odors® not generated, the operating
permt requires that the incinerator's fan shall continue to
operate after the |last charge of the day until all conbustion
(presence of any flane or snoke) has ceased. GCenerally, the
i nci nerator keeps burning an hour to an hour and one-half. M.
Gerrits testified that the fan is kept running until the flanes
and snoke die out and that a certified operator is present until
the fan is switched off.

66. The operating permt requires that the testing of
vi si bl e em ssions nmust be conducted within 90-100 percent of the
maxi mum al | owabl e charging rate of 10 tons/hour and shall be
conduct ed when the hi ghest eni ssions can reasonabl e be expected
to occur.* Testing of the SMG incinerator was conducted at
wi thin 90-100 percent of the maximum al |l owabl e chargi ng rate of
10 tons per hour, and the May 30, 2002, test results indicated
that the incinerator was operating within the opacity limts of
its permt even when operating at close to maxi num capacity.

Evi dence established that the May 30, 2002, VE test conplied
with the specific conditions of both the construction and

operating permt. See Finding of Fact 29.
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67. The test method for visible em ssions required by both
the construction permt and the operating permt is EPA Method
9, adopted and incorporated by reference at Rule 62-
204.800(8) (b) 74, Florida Adm nistrative Code. (Method 22 is not
requi red pursuant to Departnent rules for conpliance testing of
an air curtain incinerator.) Testinony established that Method
9 was the nmethod used for the VE tests conducted on the SMG
i nci nerator.

68. As required by both the construction and operating
permts, the incinerator is located in excess of 300 feet from
any pre-existing occupied building |ocated off site as required
by Rule 62-296.401(7)(j), Florida Adm nistrative Code. The
cl osest residences, that of M. Cerrits' father and his tenant,
are approximtely 1,500 feet away.

Petitioners' Chall enge

69. For the nost part, Petitioners reside northeast, east,
or southeast of the incinerator. One Petitioner resides
approxi mately three-tenths of a mle southeast of the
incinerator; others reside at greater distances, up to
approximately a mle and one-half away fromthe incinerator.

70. Each of the Petitioners who testified have resided in
this area for many years, pre-dating the operation of the

i nci nerator.
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71. The Petitioners who testified were credible and well -
intentioned. Each of these Petitioners maintained daily | ogs
covering several nonths when the incinerator was authorized to
operate. Sone kept |ogs for several nonths, while others kept
| ogs for several days. They noted their observations and
perceptions in the | ogs.

72. Admttedly, Petitioners are not experts in the
detection of odors or noise |evels. Nevertheless, they recorded
their own experiences as to what they saw, heard, and/or
snel l ed, believing that the odors and noi se cane fromthe
incinerator. Sone recorded that they snelled the strong odor of
snoke, an "acrid snell," a "pungent snell,"” for exanple; "it
makes your eyes burn and throat burn" said another during the
hearing. One wi tness described the experience as being a
prisoner in his house. Another does not go outside when the
snell is bad. Cenerally, the level of odor varied with the
weat her conditions, i.e., a stronger odor was noticed on foggy
and wet days or nights and when the wind blows fromthe west,
whi ch Petitioners contend is the prevailing wind. Sone
W t nesses only snelled the odor during the night and not during
the day, and not all of the tine. Sone conpl ained about the
odor and noi se, or one and not the other.

73. Sone believed the noise comng fromthe incinerator was

a major problem At least two witnesses who |ive approxi mately
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three-tenths of a mle and 3,500 feet, respectively, fromthe
incinerator site, described the noise as being |like a jet
airplane. One witness shuts her wi ndows to keep out the noise.
(SMG al so operates a "wood chi pper” or "conposter™ on site which
is loud. M. Cerrits stated that he did not think the sound was
the same as nade by the incinerator fan. He also stated that
"[1]t doesn't exceed the noise decibels. It doesn't exceed
background noise levels at [their] property line.")

74. Petitioners docunented their concerns which are
described, in part, above, and al so docunented their conplaints
to the Departnment and | ocal governnent.

75. It appears that each of the |ogs prepared by the
Petitioners (who kept logs) were given to Petitioner Martha
Fut scher, who summari zed and conpiled a hand-witten master |i st
of the conplaints. Then, M. Harvey inputted this data on the
master |ist (spread sheet) of conplaints, which appears as
Petitioners' Exhibit F1. The master list contains recorded
observations from May 2002 t hrough January 2003. The naster
list contains a representation of when the incinerator started
and stopped for various days and when it was operational or not,
and this informati on was derived, according to M. Harvey, from
the logs maintained by SMac The master |ist also provides tons
per hour of waste burned on particular days, the observer's

initials, and the approxi mate di stance each observer |ived from
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the incinerator, and the conments, with tinme of observation or
per cepti on not ed.

76. There are discrepanci es between the nmaster list and the
actual | ogs naintained by SMG as to when the incinerator was
oper ational .

77. There also appears to be several differences in
observati ons between the Petitioners' master |ist and other
evi dence which indicates when M. Soich inspected the
incinerator and determi ned that the incinerator was operating
satisfactorily. Conpare Petitioners' Exhibit 2 with
Petitioners' Exhibit F1. For exanple, the master |ist records
an observation from May 30, 2002, when the incinerator was
operating, when there was noi se and snoke noted at 8:00 a.m,
and flames at the incinerator and odor at 5:30 p.m Conversely,
M. Soich was on-site on May 30, 2002, and observed the
schedul ed VE test. No problens were noted with the operation on
this date by M. Soich. M. Soich also noted that "wood waste
was properly dry and free of debris.”™ The VE test on May 30,
2002, was performed from10:29 a.m to 11:59 a.m and showed
conpliance with opacity limts.

78. The master list indicates that black snoke was observed
(no tinme given) on May 7, 2002, when the incinerator was
operational, yet M. Soich inspected the incinerator on that day

and there is a notation in the record that the incinerator was
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operating between 0-5 percent visible emssions. (M. Soich
opined that it should be very rare to snell objectionable odors
if the visible em ssions run at a 5 percent |evel.)

79. For COctober 15, 2002, there is a notation in the master
list that a Petitioner comented that the incinerator was
runni ng during the day ("AM PM Runni ng") and that there was a
strong snell at approximately 7:05 p.m A strong snell at the
person's house was al so noted at approxinmately 9:30 p.m on that
day. However, M. Soich perforned an annual inspection of the
i ncinerator on Cctober 15, 2002, and there is a notation on the
master list, Petitioners' Exhibit 2, that the incinerator was
not operating due to recent rain.

80. As one Petitioner testified, her point was that the
i nspectors are not there when she hears the noise, sees snoke,
and snells the odor. M. Soich confirnmed that he does not
i nspect the facility in the evening.

81. Petitioners also provided, as evidence in support of
their position, six videotapes of the incinerator for
Sept enber 19, Cctober 3, Cctober 23, Novenber 25 (2 tapes),
2002, and January 10, 2003. (M. Harvey took the videotapes
fromthe same | ocation, across the street and west of the
i nci nerator.)

82. Each tape, except for Septenber 19, 2002, showed snoke

emanating fromthe operational incinerator. On Septenber 19,
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2002, the incinerator was not running according to the SMs5 | og.
There was a mal function which was reported to the Departnent.
The SMG | og indicates that the pit was cleaned out, site cleared
and rows noved. There is also a notation in the SMG |og for
this date that there was a power failure/malfunction at the
incinerator at 9:00 a.m, and that the power was out. According
to M. Gerrits, the malfunction caused snoke. (One Petitioner
observed snoke from ashes on Septenber 19, 2002.)

83. While the Petitioners proved that there was snoke
emanating fromthe operation of the incinerator on the days
whi ch were videotaped, with the exception of Septenber 19, 2002,
this did not necessarily prove that the em ssions exceeded the
requi rements of the Departnment rules or that there was an
obj ecti onabl e odor emanating therefrom

84. M. Stoich observed the videotapes played during the
hearing. In particular, with respect to the January 10, 2003,
vi deot ape, Petitioners' Exhibit 12, M. Stoich stated that a
| evel of opacity cannot be determ ned from phot ographs and
vi deot apes. He also noted that there was "a ot of white
snoke, " an atypical situation according to him emanating from
the incinerator and that he, as a conpliance inspector, would
have investigated further and perfornmed an inspection, including
a VE test, to determne if there was a violation, had he seen

this snoke. However, he stated that w thout actually seeing the

30



operation, he could not determ ne whether a violation had
occurr ed.

85. There was persuasive evi dence that conpliance with the
opacity limts of a permt can only be determ ned through VE
tests conducted using the Departnent-approved EPA Method 9. The
VE test takes into account wi nd, the angle of the plunme, the
position of the sun, and other factors, and nust use appropriate
averaging to ensure that the test is valid.

86. A snoke plunme can | ook quite dense at the wong angle
or if the light is reflecting off the plume in a certain way,
when in fact it is in conpliance with Departnent rules.

87. The VE tests for the incinerator have, with one
exception, see Finding of Fact 24, denonstrated conpliance wth
the opacity limts in the construction permt. As noted herein,
upon receipt of notice that one VE test failed, SM5 inplenented
corrective actions, and two VE tests conducted after the tine
showed the incinerator was operating in conpliance with the
opacity limts of the permt. See Findings of Fact 27 and 29.

88. The Departnent relies on its conpliance inspectors,
such as M. Soich, to nmake a determ nati on of whether an air
em ssi on source is causing an objectionabl e odor.

89. There does not appear to be an approved Depart nent

met hod for measuring odors fromincinerators. (M. Nelson
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stated that odors are difficult to test and that "odor is done
collecting sanples.”™ No sanples were taken or anal yzed.)

90. On the other hand, M. Soich testified that, based on
his years of experience, he has devel oped certain nethods for
determ ning whether a facility is emtting an objectionabl e odor
under the rules. |If he receives an odor conplaint, which he has
in this case, he goes to the site and checks the prevailing
winds. He also travels around the facility to determ ne the
source of the odor. An odor can be deened objectionable if it
is very strong and overpowering, such that he cannot stay on-
site and breathe in the odors. An odor can al so be deened
obj ectionable if, after being on-site for sone extended period
of time, he begins to devel op synptons such as runny eyes, a
scratchy throat, or a headache as a result of the snell.
Finally, he may bring al ong another Departnent enployee to
det ermi ne whet her the other individual finds the odor
obj ecti onabl e.

91. Enforcenment actions can be taken if objectionable odors
are detected.

92. M. Soich testified that he has inspected the
incinerator at least nine tines in the past year and never
detected an objectionable odor. On sone of the visits, the

i nci nerator was not operational.
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93. On rebuttal, several residents of the area testified
that they had not experienced objectionabl e odors fromthe
i nci nerator.

94. David Stevens, the Chief of the DeRosa County Fire
Departnent, testified that an open | and-clearing burn emts
bl ack snoke, nore so than he observed fromthe incinerator
This fire departnent only had to respond to false alarns at the
incinerator. M. Stevens personally inspected the operation of
the incinerator and thought it was a very safe operation.

95. Randy Morgan, a wildlife firefighter and certified
burner with the D vision of Forestry with over 16 years of
experience in fire control, testified that approxi mtely 50,000
acres of the state |and burns occurred in Ctrus County | ast
year. These |and burns can be a significant source of snoke and
odor. In addition, approximtely 50 open burn authorizations
are issued each day. He also testified that controll ed burns of
approximately 15 fires of approximately 50 to 2,000 acres a day
occurred in 2002 in proximty of the SMG incinerator which is a
source of snoke and odor. The state also conducts open burns of
sone kind approximately ten nonths out of the year.

96. O her witnesses testified that, given the rural nature
of the community, open burning of trash, wood, and | eaves occurs

on a regul ar basis.
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Utimte Findings of Fact

97. Credible evidence established that SMG neets or exceeds
the requirenents in the construction permt to reduce snoke,
dust, and odor, and these requirenents are carried over to the
operating permt.

98. Credible evidence established that SM5 enpl oys the
sane, if not better, practices and permt conditions to control
snmoke, dust, and odor as other air curtain incinerators in the
state.

99. Credible evidence established that the SMG i nci nerator
is operated in accordance with its construction permt.

100. Credible evidence established that the SMG
i nci nerator can be expected to be operated in accordance with
its operating permt.

101. Credible evidence established that the SMG
incinerator is operated in accordance with Departnent rules.

102. In light of the foregoing, SMG has denonstrated
reasonabl e assurance that its air curtain incinerator has been
operated in conpliance with the construction permt and that the
i nci nerator can continue to be operated in accordance with the
conditions of the operating permt.

CONCLUSI ONS OF LAW

103. The Division of Adm nistrative Hearings has

jurisdiction over the parties to, and the subject matter of,

34



this proceeding. Sections 120.569 and 120.57(1), Florida
St at utes.

104. Petitioners have standing in this proceeding.

105. The purpose of this proceedi ng, conducted pursuant to
Section 120.57(1), Florida Statutes, is to "fornulate final
agency action, not to review action taken earlier and

prelimnarily.” MDonald v. Florida Departnent of Banking and

Fi nance, 346 So. 2d 81 (Fla. 1st DCA 1977).
106. The burden of proof in the proceeding is on the party
asserting the affirmative in the proceeding, here SMa Florida

Departnent of Transportation v. J.WC., Co., 396 So. 2d 778, 787

(Fla. 1st DCA 1981). |If a regulatory agency gives notice of
intent to grant a permt application, the applicant has the
initial burden of going forward with the presentation of a prinmm
facie case of the applicant's entitlenent to a permt. 1In the
context of this proceeding, SMG had the initial burden of
showi ng that it provided reasonabl e assurance that the operation
of the air curtain incinerator is consistent with the applicable
statutes and rules of the Departnent.

107. Once the applicant has nade a prim facie case that

the proposed permt should be issued, the Petitioners, here

Louis A Cerace, et al., nmust rebut that prinma facie case and

support the allegations of its petition, here the Amended

Petition, challenging the proposed permt. 1d. at 789. Unless
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Petitioners presented "contrary evidence of equivalent equality"”
to the evidence presented by the applicant, here SM5 and the
agency, here the Departnent, the permt nust be approved. 1d.
at 789-790.

108. Petitioners cannot carry the burden of presenting
contrary evidence by nmere specul ati on concerni ng what "m ght”

occur. Chipola Basin Protective Goup, Inc. v. Departnent of

Envi ronnent al Regul ati on, Case No. 88-3355, 1988 W. 1859974

(Dept. Env. Reg. Dec. 29, 1988).

109. The standard for an applicant's burden of proof is
one of reasonabl e assurances, not absol ute guarantees, that the
applicable conditions for the issuance of a permt have been

satisfied. MnaSota-88, Inc. v. Agrico Chem cals, Co. and

Fl ori da Departnent of Environnental Regulation, 12 F.A L.R

1319, 1325 (DER Feb. 19, 1990).
110. "Reasonabl e assurance" contenplates "a substanti al
i kelihood that the project will be successfully inplenented.”

Metropolitan Dade County v. Coscan Florida, Inc., 609 So. 2d

644, 648 (Fla. 3d DCA 1992). See also, Ham lton County Board of

County Comm ssioners v. Florida Departnment of Environnental

Regul ati on, 587 So. 2d 1378 (Fla. 1st DCA 1991).

111. The issuance of a permt nust be based solely on

conpliance with applicable permt criteria. Council of Lower

Keys v. Toppino, 429 So. 2d 67 (Fla. 3d DCA 1983).

36



112. In order to denonstrate entitlenment to an air
operating permt for an air curtain incinerator, the hol der of
an air construction permt, here SM5 nust denonstrate
conpliance with the conditions of the construction permt. Rule
62-210.300(2), Florida Adm nistrative Code. To do that, the
construction permt requires the permt holder to include with
the application for operating permt copies of at |east two
weeks of recent daily operating |logs and a copy of a visible
em ssions test show ng conpliance with the opacity |limts in the
construction permt.

113. An air curtain incinerator nust neet the specific
em ssions standards contained in Rule 62-296.401(1) and (7),

Fl orida Adm nistrative Code, and the general em ssions standards
contained in Rule 62-296.320(2) and (3), Florida Admi nistrative
Code.

114. The specific conditions of the operating permt are
consistent with the applicable requirenents of Chapter 62-296,
Florida Adm nistrative Code, and in particular, Rules 62-

296. 320, and 62-296.401, Florida Adm nistrative Code. The
general conditions of the operating permt are consistent with
the requirements of Rule 62-4.160, Florida Adm nistrative Code.

115. On a prelimnary basis, the Departnent determ ned
that SMG had provi ded reasonabl e assurance to indicate that the

operation of the air curtain incinerator would conply with the
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appropriate provisions of Chapters 62-4 and 62- 204 through 62-
297, Florida Admi nistrative Code. As a neasure of assurance
that SM5G woul d conply with the applicable provisions of these
chapters, the Departnent, under the authority of Rule 62-
4.070(3), Florida Adm nistrative Code, placed 38 specific
conditions on the proposed permt which included, anong ot her
things, the requirenents of Rule 62-296.401(1) and (7), Florida
Adm ni strative Code, dealing specifically with air curtain
incinerators. Additionally, applicable general conditions from
Rul e 62-4.160, Florida Adm nistrative Code, are incorporated
into the permt. The anmendnent to the permt has anot her
specific condition governing the managenent and storage of the
waste on-site.

116. Rules 62-296.320(2) and 62-296.401(1)(b), Florida
Adm nistrative Code, provide that an incinerator shall not cause
or contribute to an objectionable odor. An objectionable odor
is defined in Rule 62-210.200(181), Florida Adm nistrative Code,
as any odor that "is or may be harnful or injurious to human
heal th or welfare, which unreasonably interferes with the
confortabl e use and enjoynent of life or property, or which
creates a nui sance."

117. In order for an odor to be deened "objectionable"
under this definition, the odor nmust be "so strong, intense or

noxious that [it is] legally classified as 'objectionable
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odors. City of Jacksonville v. Departnment of Environnenta

Protection and Ki mm ns Recycling Corporation, Case No. 01-0783,

2001 W 1917259 at *5 and *26 (DEP Oct. 18, 2001). (In Kinmns,
t he Departnent agreed with the concl usion reached by the ALJ
"that the City failed to denonstrate at the final hearing that
the operation of the Facility would likely create odors so
noxi ous as to be injurious to human health or to unreasonable
interfere with the use and enjoynent of property by other
persons others [sic] in the vicinity of the proposed Facility
site." 1d.)

118. A nuisance is defined as an unreasonabl e interference
with another's use or enjoynent of property. The test for an
actionabl e nuisance is the rule of reasonabl eness of the use

conpl ai ned of under the circunstances. Lee v. Florida Public

Uilities Comm ssion, 145 So. 2d 299, 301-302 (Fla. 1st DCA

1962). The test to be applied is of the effect of the offending
conditions on "an ordinary, reasonable man with a reasonable
di sposition and ordinary health and possessing the average and

normal sensibilities." N tram Chemcals, Inc. v. Parker, 200

So. 2d 220, 231 (Fla. 2d DCA 1967).

119. A party pleadi ng nui sance nmust al so establish that
the use conplained of is the actual, proxi mte cause of the
injury. "[T]estinony consisting of guesses, conjectures or

specul ation" is not sufficient. Durrance v. Sanders, 329 So. 2d
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26, 29-30 (Fla. 1st DCA 1976), cert. denied, 339 So. 2d 1171

(Fla. 1976).

120. The persuasive evidence indicates that SMG
affirmatively provided, during this de novo hearing, reasonable
assurance that the operation of the air curtain incinerator wll
not di scharge, emt, or cause pollution in contravention of
Departnent standards or rules. The specific conditions recited
in the operation permt are sufficient to assure conpliance.

121. Petitioners docunented their concerns. Noise |levels
and odors, which Petitioners found objectionable, were
docunented. Four days of videotapes of the incinerator in
operation, as well as daily |logs maintained by Petitioners,
denonstrated sone of Petitioners' concerns.

122. The videotapes indicate that there was snoke
emanating fromthe incinerator on those operational days.
However, Petitioners did not provide any scientific evidence,
such as a visible em ssions test, to denonstrate that the snoke,
on those or other occasions, exceeded the opacity |evels
established by the Departnent's rules. The persuasive evidence
indicates that a visible em ssions test cannot be perforned by
vi ew ng phot ographs or a vi deot ape.

123. On the other hand, the visible em ssions tests of

record, except one, indicate that SM5 operated the incinerator,
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on the days tested, in conpliance with the Departnent opacity
rul es.

124. Furthernore, while Petitioners have docunented their
per ception of objectionable noise emanating fromthe
i nci nerator, the Departnent does not regul ate noise levels with
respect to air curtain incinerators. Therefore, this is not a
basis to deny the permt.

125. The persuasive evidence indicates there is no
scientific nethod of eval uating whether objectionable odors are

emanating fromthe air curtain incinerator. But see Departnent

of Environmental Protection v. Holnes Dirt Service, Inc. and

WIlliamJ. Hol nes, Case No. 02-2278 (DOAH Dec. 24, 2002) (sanples

gathered for testing for hydrogen sulfide emanating froma
construction and denolition debris disposal facility).

126. Petitioners, who live in proximty to the
incinerator, live with the operation of the incinerator on a
dai ly basis and have docunented their perceptions that odors
emanate fromthe incinerator, which they find objectionable.
The evi dence, however, is mxed as to the rel ationship between
Petitioners' odor conplaints and the operation of the
i nci nerator.

127. Nevertheless, Petitioners did not adequately rebut

t he evi dence presented by SM5 and the Departnent that SMG has
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gi ven reasonabl e assurance that its air curtain incinerator wll
operate and not cause or emt objectionable odors.

128. The sane can be said for the rel ease of unconfined or
fugitive em ssions. Petitioners did not sufficiently prove that
SMG coul d not operate the air curtain incinerator in accordance
with its operating permt, which requires SMGto take reasonable
precautions to control unconfined or fugitive em ssions.

129. SMG denonstrated that the air curtain incinerator has
operated in conpliance with the ternms and conditions of its
construction permt and has provi ded reasonabl e assurance t hat
the incinerator will be operated in conpliance with the terns
and conditions of the operating permt.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Departnent of Environnental Protection
enter a final order granting SM5 s application and issuing
Permt No. 0170360-002- AO, as anended, and subject to al
conditions, including but not limted to the Specific Conditions
set forth in the Departnent's Notice of Intent to Issue, for the
operation of an air curtain incinerator in Ctrus County,
Florida. It is further recommended that Petitioners' challenge
to the anendnent to the operating permt be dism ssed. See

Prelimnary Statenent.
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DONE AND ENTERED t his 21st day of April, 2003, in

Tal | ahassee, Leon County, Florida.”

CHARLES A. STAMPELGCS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of April, 2003.

ENDNOTES

1 The construction permt authorized the construction of the
incinerator "[o]n the east or west side of 6844 N. Citrus
Avenue, Crystal River," Citrus County, Florida. The operation
permt authorizes the incinerator to be |located on the east or
west side of 6400 North Ctrus Avenue. VWhile nmentioned in
Petitioners' Proposed Recormended Order, page 4, and nentioned
during exam nation during the hearing, Petitioners did not

chal  enge the change in |ocation in the Amended Petition.

2/ The test method for visible em ssions required by both the
construction permt and the operating permt is EPA Method 9,
adopt ed and i ncorporated by reference at Rule 62-
204.800(8) (b) 74, Florida Adm nistrative Code. EPA Method 9 is

t he net hod used for the visible em ssions tests conducted on the
SMG i nci nerat or.

3/ The operation of the SMG incinerator shall not "cause,
suffer, allow or permt the discharge of air pollutants which
cause or contribute to an objectionable odor."™ Rule 62-
296.320(2), Florida Adm nistrative Code. See also Rule 62-
401(1)(b), Florida Adm nistrative Code; Conclusion of Law 116.
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4 The permt defines "[c]harging rate as 1) the anount of
material placed in the incinerator during the period starting
with the initial |oading and ending 60 mnutes after initial
conbustion, for the first 60 mnute period after initial
conmbustion and 2) the anmount of material placed in the
incinerator for any 60 mnute period thereafter.”

°/ A copy of this Reconmended Order has been furnished to the
Petitioners by and through M. Mrris Harvey, Petitioners'
qualified representative. See Rule 28-106.105(2), Florida
Adm ni strative Code.
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1205 North Meeting Tree Boul evard
Crystal River, Florida 34429

David B. Struhs, Secretary

Department of Environnental Protection
Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kathy C. Carter, Agency Cerk
Departnent of Environnmental Protection
3900 Commonweal t h Boul evard

Mai | Station 35

Tal | ahassee, Florida 32399-3000
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Teri L. Donal dson, CGeneral Counsel
Departnment of Environnental Protection
3900 Commonweal t h Boul evard

Mail Station 35

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO FI LE EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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